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I. INTRODUCTION AND INTEREST OF AMICUS CURIAE

The MPAA is a trade association whose members and their affiliates include
the largest producers and distributors of motion pictures and television programs in
the United States." The MPAA has a strong interest in the proper construction and
application of Section 512 of the Digital Millennium Copyright Act, 17 U.S.C.

§ 512 (“DMCA”). Section 512’s limitations on service providers’ monetary
liability directly affect the ability of copyright owners to seek redress for the
widespread infringement of their works occurring online. The MPAA has a strong
interest in ensuring that the statute is construed, as Congress intended, to create
“strong incentives for service providers and copyright owners to cooperate to
detect and deal with copyright infringements that take place in the digital
networked environment.” H.R. Rep. No. 105-551(II), at 49 (1998); S. Rep. No.
105-190, at 20 (1998).

The panel’s opinion does not merit rehearing. The panel made a factbound
determination that there was a disputed fact issue whether the individuals
responsible for publicly displaying Mavrix’s copyrighted photographs—
LiveJournal’s “moderators”—were LiveJournal’s agents. The panel correctly held

that if the moderators were agents, then LiveJournal would be ineligible for the

' The MPAA’s members are Paramount Pictures Corporation, Sony Pictures
Entertainment Inc., Twentieth Century Fox Film Corporation, Universal City
Studios LLC, Walt Disney Studios Motion Pictures and Warner Bros.
Entertainment Inc.
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Section 512(c) limitation on liability. Section 512(c) limits a service provider’s

99 ¢¢

liability only to the extent it arises “by reason of” “a user[’s]” “storage” of
infringing material on the service provider’s system. 17 U.S.C. § 512(c)(1). If
LiveJournal’s moderators were agents, then LiveJournal’s liability arose by reason
of LiveJournal’s own actions in publicly displaying Mavrix’s images—what the
panel called the moderators’ “posting” of the images—not its users’ storage of
those images on LiveJournal’s servers.

While it does not merit rehearing, the opinion would benefit from one
discrete clarification. Specifically, the opinion indicated that Mavrix might be able
to show the “something more” required to establish LiveJournal’s “right and ability
to control” infringing activity (relevant to LiveJournal’s eligibility for the safe
harbor under 17 U.S.C. § 512(c)(1)(B)) based on, inter alia, LiveJournal’s use of
software to block infringing material. Slip op. 26, ECF No. 60-1. See UMG
Recordings, Inc. v. Shelter Capital Partners LLC, 718 F.3d 1006, 1030 (9th Cir.
2013) (construing § 512(c)(1)(B)). Service providers’ use of content identification
and blocking software for antipiracy purposes has been a valuable mechanism for
combatting online infringement. The MPAA doubts the panel meant to discourage
service providers from utilizing software for such purposes. A clarification to that

effect would help avoid service providers retreating from their efforts in this

regard.
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II. ARGUMENT

A.  The Panel’s Construction Of What Conduct Triggers Eligibility
For The Section 512(c¢) Safe Harbor Was Correct And Does Not
Merit Rehearing

LiveJournal argues that the panel opinion “dramatically reshapes the scope
of the ‘safe harbor’” under Section 512(¢c). Pet. 1, ECF No. 64. In fact,
LiveJournal’s position would dramatically alter Section 512(c) by extending
eligibility for that provision to service providers whose infringement liability arises
by reason of their own actions, not their users’ actions.

Section 512 sets forth four different sections limiting service providers’
monetary liability for copyright infringement. 17 U.S.C. § 512(a)-(d). Each of
these so-called “safe harbors™ is an affirmative defense. The service provider must
prove a number of elements—some applicable to all four sections, some
specifically enumerated within each subsection—to claim the benefit of any
particular safe harbor. See generally Perfect 10, Inc. v. CCBill LLC, 488 F.3d
1102 (9th Cir. 2007).

Each safe harbor limits a service provider’s monetary liability that could
arise “by reason of” “separate and distinct” functions. 17 U.S.C. § 512(a)-(d), (n).
The panel refers to this as the “threshold” issue of eligibility for the relevant safe
harbor. Slip op. 4. The threshold for Section 512(c) eligibility is whether the

service provider’s liability arises “by reason of the storage at the direction of a
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user of material that resides on a system or network controlled or operated by or
for the service provider.” 17 U.S.C. § 512(c)(1) (emphasis added).

The panel held that LiveJournal was not entitled to summary judgment under
Section 512(c) because there was a disputed fact question whether LiveJournal
faced liability “by reason of” its users’ storage of Mavrix’s photographs or
LiveJournal’s own public display of those photographs. See id. § 106(5). The
answer to this question turned on whether LiveJournal’s moderators were agents or
mere users of the service. Slip op. 12-19. The moderators’ role was significant,
the panel explained, because the content that LiveJournal’s users submitted (here,
photographs) were not automatically displayed to other LiveJournal users. /d. 6.

In order for the submission to be publicly displayed, a moderator had to review the
submission; decide it satisfied LiveJournal’s criteria, which were alleged to favor

the display of premium, likely copyrighted, third-party content; and then had to

? The other sections limits a service provider’s monetary liability for infringement
occurring “by reason of the provider’s transmitting, routing, or providing
connections for, material through [its] system or network ... or by reason of the
intermediate and transient storage of that material in the course of such
transmitting, routing, or providing connections,” 17 U.S.C. § 512(a); “by reason of
the intermediate and temporary storage of material on [the service provider’s]
system or network,” id. § 512(b)(1); and “by reason of the provider referring or
linking users to an online location containing infringing material or infringing
activity, by using information location tools,” id. § 512(d).
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“publicly post” the submission. /d. 7. Only after moderator posted a photograph
was it publicly displayed to LiveJournal’s users.’

The panel’s holding regarding the moderators’ status raises only factbound
issues under the common law of agency. See id. 13-19. That question does not
warrant rehearing, so LiveJournal instead accuses the panel of rewriting Section
512(c)’s eligibility threshold. LiveJournal insists that the panel improperly
restricted 512(c)’s application to cases where the service provider’s liability arises

299

“by reason of” “what a user ‘posts’” rather than “what a user ‘stores.”” Pet. 1-3, 8-

10.

LiveJournal’s argument is a red herring. The opinion provides context—
which the petition ignores—regarding what it means to “post” content on
LiveJournal. As noted, “posting” user-submitted photographs means publicly
displaying them. Slip op. 6-7. When the opinion speaks of a moderator “posting”
a photograph, the opinion refers to the act of publicly displaying it. If the

moderators were LiveJournal’s agents, then LiveJournal, through the actions of

3 “To “display’ a work means to show a copy of it, either directly or by means of
... any ... device or process,” and “[t]o ... display a work ‘publicly’ means,” inter
alia, “to transmit ... a ... display of the work ... to the public, by means of any
device or process, whether the members of the public capable of receiving the ...
display receive it in the same place or in separate places and at the same time or at
different times.” 17 U.S.C. § 101(2) (definition of “[t]o ... display a work
‘publicly’”). An internet site’s display of copyrighted photographs to its users
exercises the copyright owner’s exclusive right of public display. Perfect 10, Inc.
v. Amazon.com, Inc., 508 F.3d 1146, 1160 (9th Cir. 2007).
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those agents, was publicly displaying Mavrix’s photographs and was doing so
because of the photographs’ premium value. These facts would make LiveJournal
ineligible to seek the benefit of Section 512(c¢).

The panel’s holding is entirely consistent with the text, structure and purpose
of Section 512(c). Section 512(c) limits a service provider’s potential monetary
liability “for ‘passive,” ‘automatic’ actions in which a service provider’s system
engages through a technological process initiated by another without the
knowledge of the service provider.” ALS Scan, Inc. v. RemarQ Communities, Inc.,
239 F.3d 619, 625 (4th Cir. 2001) (quoting H.R. Rep. No. 105-796, at 72 (1998)
(Conf. Rep.)). The safe harbor’s protections “disappear[],” however, “at the
moment the service provider loses its innocence.” Id. By definition, a service
provider that prescreens content not to block infringing material, but instead to
capture and display high-value, likely copyrighted material, is not an innocent
intermediary and so has no claim to the safe harbor.

The panel’s opinion is fully consistent with Shelter Capital. Pet. 10-12. The
court there held that the service provider (Veoh) was not ineligible for the Section
512(c) safe harbor simply because, in between the user’s submission of content and
its publication, Veoh employed automated processes to convert the format of the
submitted content into a format that was “readily accessible to its users.” 718 F.3d

at 1020 (quotations omitted). The court emphasized that Veoh did “not actively
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participate in or supervise file uploading, nor d[id] it preview or select the files
before the upload is completed.” Id. (quotations omitted). See also Viacom Int’l,
Inc. v. YouTube, Inc., 676 F.3d 19, 40 (2d Cir. 2012) (recognizing “force” of
argument that “transactions do not occur at the ‘direction of a user’ within the
meaning of § 512(c)(1) when they involve the manual selection of copyrighted
material,” but ultimately finding it unnecessary to apply that principle to facts of
the case).”

This case does not involve the public display of material through an
“automatic processes” “initiated entirely at the volition of [LiveJournal’s] users.”
Shelter Capital, 718 F.3d at 1020. A service provider that curates its site on a post-
by-post basis, essentially choosing to display content that is (at the very least)
likely infringing, exercises its own discretion; it does not passively process its
users’ submissions. If the service provider exercises that discretion with the intent

to solicit and feature premium, likely copyrighted, third-party content—rather than

to prevent the display of infringing content or some other legitimate purpose—then

* A service provider’s use of automated processes may be relevant to, but is not
determinative of, the provider’s eligibility for the safe harbor or the provider’s
liability for copyright infringement. See, e.g., Amazon.com, 508 F.3d at 1171. As
discussed in Section I1.B, infra, a service provider’s use of automated content
identification software for antipiracy purposes should not weigh against the
provider’s eligibility for the safe harbor. In this case, the panel correctly held that
whether LiveJournal violated the public display right was a question for the finder
of fact.
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it would be inconsistent with Section 512 to hold that the service provider’s
liability arises “by reason of the storage [of that material] at the direction of a
user.” 17 U.S.C. § 512(c)(1). See Shelter Capital, 718 F.3d at 1020.

In sum, the panel’s opinion regarding the threshold eligibility for the Section
512(c) safe harbor is faithful to Congress’s intent and binding precedent. There is
no reason for the court to rehear the case.

B.  The Court Should Make Clear That The Voluntary Use Of

Content Identification Software For Antipiracy Purposes Does

Not Weigh Against A Service Provider’s Eligibility For The
Section 512(c) Safe Harbor

Although the panel’s opinion does not merit rehearing, the panel should take
the opportunity to clarify one discrete point discussed in the opinion’s guidance for
proceedings on remand. The panel should make it clear that a service provider’s
voluntary use of software to block infringing content for antipiracy purposes does
not weigh against eligibility for the safe harbor. Such use of blocking software
should not count as the “something more” that precedent requires for a service
provider to exercise the “right and ability to control” infringing activity that may
trigger ineligibility under 17 U.S.C. § 512(c)(1)(B).

Section 512(c)(1)(B) provides that a service provider may not claim the safe
harbor if it “receive[s] a financial benefit directly attributable to the infringing
activity, in a case in which the service provider has the right and ability to control

such activity.” 17 U.S.C. § 512(c)(1)(B). The phrasing of Section 512(¢)(1)(B) is
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similar to the so-called “common law” test for vicarious copyright infringement.
See, e.g., A&M Records, Inc. v Napster, Inc., 239 F.3d 1004, 1022 (9th Cir. 2001)
(“In the context of copyright law, vicarious liability extends ... to cases in which a
defendant has the right and ability to supervise the infringing activity and also has
a direct financial interest in such activities.”) (quotations omitted).

In Shelter Capital, this court held that, although a service provider’s ability
to locate infringing material, remove it, and terminate infringing users’ access to
the provider’s system may establish common law vicarious infringement, those
same abilities could not disqualify the provider from the Section 512(c) safe
harbor. Section 512(c) presumes that a service provider, to be eligible for the safe
harbor, must have the right and ability to do these things. Shelter Capital, 718
F.3d at 1027. The court reasoned that Congress could not have intended for
service providers to be ineligible for the safe harbor by possessing rights and
abilities those providers need to be eligible for the safe harbor in the first place. 7d.
The court therefore held that Section 512(¢)(1)(B) requires “something more” than
having such rights and abilities. Id. at 1030; accord Viacom, 676 F.3d at 38.
Following the Second Circuit’s lead in the Viacom case, the court explained that
the requisite “something more” could be found where a service provider

intentionally induces the infringement of copyrighted material, or where the
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service provider exercises “high levels of control over activities of users.” Shelter
Capital, 718 F.3d at 1030.

Here, in providing guidance in the event the district court were to reach
Section 512(c)(1)(B) on remand, the panel explained that a fact finder might find
the requisite “something more” based on “LiveJournal’s extensive review process”
for new submissions; its use of an “infringement list” identifying sources of
content that had been the subject of infringement complaints; and the fact that
“LiveJournal went so far as to use a tool to automatically block any posts from one
[such] source.” Slip op. 26.

If the opinion’s reference to LiveJournal’s blocking software were taken to
mean that a service provider’s utilization of such software establishes the
provider’s “right and ability to control” infringing activity under Shelter Capital,
that result could have negative consequences for efforts to combat infringing
activity online.

Content identification software identifies infringing material and may be
used to stop or limit the accessibility of that material. Such software has been and
continues to be an important tool for combatting infringing material on the internet.
In general, such software works by having copyright owners provide reference data
for content that service providers can use to establish a match. The software

allows for automated instructions as to how the service should treat matching

10
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content, such as blocking the content from being uploaded; or allowing the content
to be uploaded while compensating the content’s owner for its use. A number of
companies have developed technologies that analyze user-submitted audiovisual
content to determine whether it matches copyrighted content.’

The use of effective content identification technology is a notable instance of
copyright owners and service providers working cooperatively to deal with the
problem of online infringement—one of Congress’s primary goals in enacting the
DMCA. H.R. Rep. No. 105-551(1II), at 49. The MPAA applauds the development
and deployment of these and similar technologies for antipiracy and legitimate
business purposes.

The MPAA does not believe that the panel intended its reference to
LiveJournal’s use of blocking software to indicate that the use of such software for
antipiracy purposes weighs against eligibility for the safe harbor. A service
provider’s utilization of content identification software for antipiracy purposes
does not indicate an intent to induce users to infringe copyrighted content, or exert
“high levels of control over” user activities—the type of conduct that Shelter
Capital said would satisfy the statutory “right and ability to control” requirement.

Shelter Capital, 718 F.3d at 1030.

> Examples of such automated content recognition technologies include YouTube’s
ContentID (https://support.google.com/youtube/answer/2797370?hl=en), Vobile
(http://www.vobileinc.com), and Audible Magic (https://www.audiblemagic.com).

11
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However, if other courts or parties were to take the panel’s reference to
mean a service provider employing such technology for antipiracy purposes meets
the “something more” requirement, service providers may be less inclined to
utilize what has been and remains an important tool for combatting copyright
infringement. See Amicus Brief of Facebook, Inc. et al. at 13-16, ECF No. 69
(suggesting service provider concern over panel’s opinion regarding the use of
“software programs that automatically scan user-submitted content while it is in
the process of being uploaded”).

The panel could alleviate these potential concerns with a simple amendment
at Slip op. 26, making clear that a service provider’s user of blocking software for
antipiracy purposes does not count as the “something more” necessary to show the
“right and ability to control” under Section 512(c)(1)(B).

III. CONCLUSION
The MPAA respectfully submits that the petition for rehearing should be

denied, and that the panel should clarify its opinion as discussed in Section I1.B,
supra.
DATED: August 18, 2017 MUNGER, TOLLES & OLSON LLP

/s/ Kelly M. Klaus
Kelly M. Klaus

Counsel for Amicus Motion Picture
Association of America, Inc.
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