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Pursuant to Federal Rule of Appellate Procedure 29(a), the Motion Picture 

Association of America, Inc. (the "MP AA")1 respectfully moves the Court for 

leave to file a brief as amicus curiae in support of Defendants-Appellees' Petition 

for Rehearing or Rehearing En Bane. The MP AA's brief, which asks the Court to 

grant rehearing of the panel's decision, has been filed concurrently with this 

motion, as required by Federal Rule of Appellate Procedure 29(b). On September 

17,2010, counsel for Defendants-Appellees consented to the filing of this brief. 

On September 17,2010, counsel for Plaintiff-Appellant refused to consent to the 

filing of this brief. 

The MPAA is a not-far-profit trade association founded in 1922 to address 

issues of concern to the motion picture industry. The MPAA's members and their 

affiliates are the leading producers and distributors of filmed entertainment in the 

theatrical, television and home entertainment markets. The MP AA's members 

and their affiliates create and distribute a significant number of audiovisual works 

concerning a variety of non-fictional and historical subjects. 

This case involves, inter alia, the scope and application of section 107 of the 

Copyright Act of 1976, 17 U.S.C. § 107, the provision governing fair use of 

1 The MP AA member companies include Paramount Pictures Corporation, Sony 
Pictures Entertainment Inc., Walt Disney Studios Motion Pictures, Twentieth 
Century Fox Film Corporation, Universal City Studios LLLP, and Warner Bros. 
Entertainment Inc. 
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copyrighted material. Because the panel's opinion could have a materially adverse 

effect on creators and distributors of expressive content, including the MP AA's 

members and their affiliates, the MP AA has a strong interest in the outcome of this 

case. The MP AA therefore requests that the Court grant panel rehearing or 

rehearing en ballc, as requested by Defendants-Appellees. 

On this basis, the MP AA respectfully requests leave to file the Brief of 

Amiclls Curiae submitted with this motion. 

Respectfully submitted, 

September 21,2010 

lsi Steven J. Metalitz 

Steven J. Metalitz 
Mitchell Silberberg & Knupp LLP 
1818 N Street N.W., 8th Floor 
Washington, DC 20036 
(202) 355-7902 

Robert H. Rotstein 
Mitchell Silberberg & Knupp LLP 
11377 West Olympic Blvd. 
Los Angeles, CA 90064 
(310) 312-2000 

Counsel for Amicus Curiae MP AA 
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STATEMENT OF INTEREST 

The Motion Picture Association of America, Inc. (the "MPAA") urges panel 

or en bane rehearing to correct a misapplication of fair use law in the panel's 

opinion ("the Opinion") that could adversely affect the MPAA's members) 

The MPAA is a not-far-profit trade association founded in 1922 to address 

issues of concern to the motion picture industry. The MPAA's members and their 

affiliates are the leading producers and distributors of filmed entertainment in the 

theatrical, television and home entertainment markets. The MPAA's members and 

their affiliates create and distribute a significant number of audiovisual works 

concerning a variety of non-fictional and historical subjects. The MPAA therefore 

has a strong interest in this case, which involves the scope and application of 17 

U.S.C. § 107, governing fair use of a copyrighted work. The MPAA supports 

rehearing, as requested by Defendants-Appellees. 

ARGUMENT 

The MPAA agrees with Defendants-Appellees that this case merits 

rehearing. The panel's erroneous fair use analysis could have a chilling effect on 

the creation and distribution of expressive content. The highlight films that 

1 The MP AA member companies include Paramount Pictures Corporation, Sony 
Pictures Entertainment Inc., Walt Disney Studios Motion Pictures, Twentieth 
Century Fox Film Corporation, Universal City Studios LLLP, and Warner Bros. 
Ente'rtainment Inc. 
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incorporate the Flying B logo in Baltimore Ravens' highlight tapes of the 1996-

1998 seasons are factual works concerning a historical subject. Moreover, the use 

of the Flying B logo in the highlight films is necessary to accurately depict the 

Baltimore Ravens' 1996-1998 seasons. Indeed, while the original purpose of the 

Flying B logo was to identify the Baltimore Ravens football team, the display of 

the Flying B logo in the highlight films serves an entirely different purpose, 

namely historical accuracy, which does not supersede or supplant the protected 

uses ofthe Flying B logo. Accordingly, the Baltimore Ravens' use of the Flying B 

logo is trans formative under the first fair use factor, 17 U.S.c. § 107 (the nature 

and purpose of the use), and the first fair use factor weighs in favor of Defendants­

Appellees. See Bill Graham Archives v. Dorling Kindersley Ltd., 448 F.3d 605, 

609 (2d Cir. 2006); Elvis Presley Enters., Inc. v. Passport Video, 349 F.3d 622, 

629 (9th Cir. 2003). The panel erred in holding othelWise. 

The panel cited Ringgold v. Black Entertainment Television, Inc., 126 F.3d 

70 (2d Cir. 1997), in support of its holding. While the panel's reliance on 

Ringgold was misplaced for a number of reasons, the Court need not look beyond 

the Ringgold decision itself for one of these reasons. The Second Circuit explicitly 

distinguished between works like the one before it and factual works: "It is not 

difficult to imagine a television program that uses a copyrighted visual work for a 

purpose that heavily favors fair use. If a TV news program produced a feature on 

2 
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Faith Ringgold and included camera shots of her story quilts, the caSe for a fair use 

defense would be extremely strong. The same would be true of a news feature on 

the High Museum that included a shot of [plaintiff's work]." Id. at 79, citing Italian 

Book Corp. v. Am. Broad. Cos., 458 F. Supp. 65 (S.D.N.Y. 1978) (emphasis 

added). Rather than supporting the Opinion, Ringgold actually underscores the 

panel's error. 

The panel also misconstrued the Significance of Davis v. Gap, Inc., 246 F.3d 

152, 174-75 (2d Cir. 2001), which involved the use of a copyrighted work to 

advertise a product, a fact that the panel failed to appreciate. As the Supreme 

Court said in Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569,585 (1994): "The 

use ... of a copyrighted work to advertise a product, even in a parody, will be 

entitled to less indulgence under the first factor of the fair use enquiry than the sale 

of a parody for its own sake, let alone one performed a single time by students in 

school." Because Davis v. Gap involved a product advertisement, the commercial 

nature of that USe weighed more heavily against the first factor of the fair use 

analysis than it would in the present caSe. 

CONCLUSION 

The panel's Opinion could have a chilling effect on creators and distributors 

of expressive content like the MP AA's members and their affiliates. The MP AA 
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therefore requests that the Court grant panel rehearing or rehearing en banc, as 

requested by Defendants-Appellees. 

Respectfully submitted, 

September 21, 2010 

lsI Steven J. Metalitz 

Steven J. Metalitz 
Mitchell Silberberg & Knupp LLP 
1818 N Street N.W., 8th Floor 
Washington, DC 20036 
(202) 355-7902 

Robert H. Rotstein 
Mitchell Silberberg & Knupp LLP 
11377 West Olympic Blvd. 
Los Angeles, CA 90064 
(310) 312-2000 

Counsel for Amicus Curiae MPAA 
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CERTIFICATE OF COMPLIANCE WITH FRAP RULE 2S.1(e) or 32(a) 

This brief complies with the type-volume limitation of Fed. R. App. P. 

28.1(e)(2) because it contains 722 words, excluding the parts of the brief exempted 

by Fed. R. App. P. 32(a)(7)(B)(iii). This brief complies with the typeface 

requirements of Fed. R. App. P. 32(a)(5) and the type style requirements of Fed. R. 

App. P. 32(a)(6) because this brief has been prepared in a proportionally spaced 

typeface using Microsoft Word 2007 in 14 point Times New Roman font. 

Respectfully Submitted, 
September 21,2010 Lsi Steven J. Metalitz 

Steven J. Metalitz 
Mitchell Silberberg & Knupp LLP 
1818 N Street N.W., 8th Floor 
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(202) 355-7902 

Robert H. Rotst-ein 
Mitchell Silberberg & Knupp LLP 
11377 West Olympic Blvd. 
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(310) 312-2000 

Counsel for Amicus Curiae MP AA 



2943221.1 

Case: 08-2381 Document: 47-2 Date Filed: 09/21/2010 Page: 9 
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